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In jurisprudence, the principle is the validity and binding nature (luzum)
of transactions, and the parties, based on the principle of party autonomy,
can determine the terms and nature of the contract. The main question
is if the contracting parties enter into a transaction with an unlawful
motive but without an explicit sinful intent or prior agreement on it can
the transaction still be deemed valid and binding, and can one rely on the
principle of party autonomy? Furthermore, in addition to the legal status
(hukm wad'’i) of validity or nullity, does the Sacred Lawgiver permit the
conclusion of such transactions from a devotional (taklifi) perspective?

This research employs a descriptive-analytical method, focusing on the
opinions of Imam Khomeini to examine this issue. The findings indicate
that Imam Khomeini considers transactions with an unlawful motive
in verbal contracts to be forbidden (haram) and void (batil). However,
he deems them valid in commutative transactions (mu’atat) that are
conducted without formal verbal expression. This view contrasts with the
well-known opinion of the majority of jurists, who have issued fatwas
upholding the validity (sihhah) of such transactions while considering
them reprehensible (makruh). Given the everyday role of transactions in

societies, answering this question is of particular importance.
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Problem Statement

Based on the principle of party autonomy, contracting parties are free to determine the
quantity and quality of a transaction according to their will. However, this freedom is
defensible only insofar as it does not contradict Islamic law (Sharia) or statutory law.
Accordingly, a point of contention arises when parties enter into a transaction with an
unlawful motive, without their actual intent being the commission of a prohibited act.
The question is whether such an action can be considered a violation of the legislator’s
(Shari’ah’s) objectives or a circumvention of its rules. In this case, what is the devotional
(taklifi) ruling on such transactions? And what is the status of the transaction in terms
of validity (sihhah) or nullity (butlan)? There are various opinions among Imamiyyah
jurists on this matter. Imam Khomeini, as a prominent contemporary jurist, has presented
a specific view and argumentation. The present research, conducted using a descriptive-
analytical method, aims to analyze Imam Khomeini’s opinions. The findings indicate
that Imam Khomeini considers transactions with an unlawful motive in verbal contracts
to be forbidden (haram) and void (batil), although he deems them valid in commutative
transactions (mu’atat). This contrasts with the view of the majority of jurists who have
absolutely issued fatwas of validity (sihhah) and reprehensibility (karahah).

Background

Despite the topic’s appeal and relevance, most existing articles and research examine the
unlawful motive from a legal perspective, focusing on conflicts between legal articles.
However, the present study adopts a jurisprudential (fighi) approach and does not engage
with legal codes and interpretations. Furthermore, Imam Khomeini’s jurisprudential
perspective has not been independently examined in any scholarly articles, even though
his view and reasoning differ from the well-known opinion of the majority of Imamiyyah
jurists. Therefore, the absence of Imam Khomeini’s viewpoint in academic articles is
noticeable.

Findings

Disagreement among jurists arises when the sold item (mabi’) has both lawful (halal) and
unlawful (haram) uses, and the unlawful use is not intended as a term of the contract
but merely serves as the motive or incentive for the purchase or sale (e.g. selling grapes
to someone who makes wine, without the condition of making wine being part of the
contract). Some jurists permit transactions with an unlawful motive and do not deem
them prohibited. The majority of jurists, while leaning towards non-prohibition, rule that
such transactions are reprehensible (makruh). Some jurists, like Shaykh Tusi, make a
distinction, and despite the opinion of karahah and reconciling various juristic statements,
consider avoidance as preferable in all cases. Other jurists have adopted the position of
prohibition (hurma) and reject the majority view of permissibility and karahah. The status
of the transaction regarding its validity is also disputed; some jurists uphold its validity
and do not consider the prohibition (nahy) to render the transaction corrupt (fasid), while
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others issue fatwas of nullity (butlan). Imam Khomeini relies on the following rules and
evidence to approach the ruling:

1. Judgment of Intellect (Hukm al->’Aql): Intellect clearly dictates the prohibition and
nullity of transactions with an unlawful motive by rejecting the permissibility of assisting
others in committing sins and disobeying the Master. Intellect judges assisting others in
sin and doing what is abhorrent to the Master as ugly (qabih). Just as committing evil is
rationally ugly, commanding, encouraging, and similar actions towards evil are also ugly.
Once the intellect perceives the ugliness of assisting in sin and providing the means for evil
and disobedience, it is impossible to specify the ruling and permit assistance in some cases,
just as permitting sin itself is impossible in any case.

2. Obligation of Enjoining Good and Forbidding Evil (Wujub al-Nahy ‘an al-
Munkar): Preventing evil (daf’) is as obligatory as removing existing evil (raf”).
Prevention is not achieved except by refraining from the transaction; consequently,
refraining from the transaction becomes obligatory. From Imam Khomeini’s perspective,
based on the obligation of religious forbidding of evil, even if we do not say that the
obligatory act is precisely prevention (daf”), the evidence includes prevention as well; in
fact, removal (raf”) essentially returns to prevention (daf’). Because forbidding (nahy)
means prohibiting the commission of evil, which does not pertain to an existing thing
except by considering what has not yet occurred. Forbidding the creation of an existing
thing is rationally and customarily impossible. The generality of the evidence for forbidding
evil includes prohibiting both the initial occurrence (daf”) and its continuation (raf”). The
“evil” (munkar) whose prohibition is obligatory is the very nature of evil, not its specific
existence.

3.Prohibition of Cooperating in Sin (Hurmat al-Ta’awun ‘ala al-Ithm): From Imam
Khomeini’s perspective, if the contracting parties agree on an unlawful purpose or
stipulate it within the contract, the transaction is void according to the majority view. In
other cases, wherever the transaction is not concluded for the commission of a haram act
but is solely accompanied by a haram motive or the motive of a haram benefit, delivering
the sold item to the buyer is rationally ugly and falls under the prohibition of assisting in
sin (i’ana ‘ala al-ithm). Therefore, the side of prohibition is preferred, and the transaction
is void regarding its legal status (contrary to the majority view). Despite intent playing a
role in the realization of assistance, he deems even the seller’s mere knowledge or near-
certain conjecture (zann) about the buyer’s commission of a haram act sufficient for
not delivering the item. Delivering the item despite such knowledge or conjecture falls
under the prohibition of assisting in sin. Accordingly, mere knowledge and awareness are
sufficient for the realization of assistance.

4.Eradicating the Root of Corruption (Qal’ Maddat al-Fasad): A jurist’s precise and
continuous attention to the objectives of Sharia (maqasid al-shari’ah) and the reasons behind
rulings (‘ilal al-shara’i’) in deriving rulings from evidence and reliable sources fosters a
comprehensive view of the commands, goals, and ultimate purposes of religious law. This
makes the jurist’s understanding distinct from someone lacking such comprehensiveness.
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Hence, Imam Khomeini states: Since the Sacred Lawgiver has willed the obligation to
eradicate the root of corruption and prevent the spread of sin and aggression, and does not
consent to their existence, providing the means for sin is prohibited. This applies whether
one intends to assist the wrongdoer in their act or merely knows that the sold item will be
used in sinful and aggressive acts, and regardless of whether the sin materializes externally
or not. Therefore, the evidence for the obligation to eradicate the root of corruption and
disobedience, which are among the overarching goals of Sharia regulations, is incompatible
with permitting transactions accompanied by knowledge of an unlawful purpose.

Legal Status (Hukm al-Wad’i) of the Transaction

From Imam Khomeini’s perspective, the stronger opinion is that an unlawful motive in
commutative transactions (mu’atat) does not cause nullity, because the prohibition pertains
to another concept (assisting in sin) that coincides with the external transaction, but the
transaction itself is valid. However, an unlawful motive in verbal contracts leads to nullity.
This is because, after the exchange occurs, there is a conflict (tazahum) between the
evidence for the prohibition of assisting in sin and the evidence for the obligation to deliver
the sold item (thaman or muthman). If we prioritize the latter, delivering the item becomes
obligatory for the seller, but they deserve punishment for assisting in sin. If we prioritize
the prohibition of assisting in sin, delivery becomes impermissible. It is not unlikely to
also cite the tradition from Tuhaf al-’Uqul for the nullity of the transaction, particularly the
phrase “verily, the gates of falsechood/batil” which includes absolute sins and is placed in
contrast to “the gates of misguidance” and that which “weakens the truth.”

Conclusion

Despite the differing views among Imamiyyah jurists and the fatwa of the majority ruling
such transactions as valid and reprehensible (makruh), Imam Khomeini, by invoking the
judgment of intellect, the prohibition of assisting in sin, the obligation to prevent evil, and
the need to eradicate the root of corruption, has favored prohibition. Accordingly, from
Imam Khomeini’s perspective, whenever a transaction is concluded for the commission
of a haram act or is accompanied by a haram motive or the motive of a haram benefit,
delivering the sold item to the buyer is rationally ugly and falls under the prohibition
of assisting in sin. Furthermore, preventing evil (daf’) is as obligatory as removing it
(raf”), and removal essentially returns to prevention. Because forbidding (nahy) means
prohibiting the commission of evil, which does not pertain to an existing thing except by
considering what has not yet occurred, and forbidding the creation of an existing thing is
rationally and customarily impossible. The generality of the evidence for forbidding evil
includes prohibiting both the initial occurrence and its continuation. Therefore, whenever
a person’s intent and engagement in creating evil are known, it becomes obligatory to
forbid them from evil, because the “evil” whose prohibition is obligatory is the very
nature of evil, not its specific existence. Thus, the side of prohibition is preferred, and the
transaction is void regarding its legal status (contrary to the majority view). Despite intent
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playing a role in the realization of assistance, Imam Khomeini deems even the seller’s
mere knowledge of the buyer’s commission of a haram act sufficient for not delivering
the item and considers delivery despite such knowledge as falling under the prohibition of
assisting in sin. However, he distinguishes between mu’atat and verbal contracts. Citing
the conflict between the evidence for the prohibition of assisting in sin and the evidence
for the obligation to deliver, and part of the Tuhaf al-’Uqul tradition, he issues a fatwa of
nullity for transactions with an unlawful motive in verbal contracts, while deeming them
valid in mu’atat.
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