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The two countervalues (al-’iwadan) in a contract of sale
possess specific conditions. “Ability to deliver the sold item”
is one of the conditions discussed by Imami jurists under
the conditions of the countervalues. However, despite the
fact that the vast majority of Imami jurists have mentioned
this condition, it appears that the evidence presented for its
necessity faces serious challenges. Therefore, given that the
validity of a sale is contingent upon observing its conditions
and stipulations, a detailed examination of this evidence is of
paramount importance to determine whether this condition is
based on scriptural evidence (adilla al-naqgliyyah) or whether
it does not require such evidence and is instead based on
the primary principle governing sales. The findings of this
descriptive-analytical research indicate that all the presented
scriptural evidence is subject to critique, and the necessity
of the “ability to deliver” condition can only be attributed to
rational and customary evidence (al-adilla al-’aqliyyah wa
al-’urfiyyah). Moreover, even if the scriptural evidence is
accepted, it is merely of an indicative nature (al-irshadiyyah).
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Introduction

In the jurisprudence of Imamiyyah (Twelver Shia), the contract of sale (bay’) is based
on three essential pillars: offer and acceptance (ijab and qubul), the parties involved
(mutamilin), and the exchanged items (thaman and muthman), the absence of any of
which leads to the nullification of the sale. Each of these pillars has specific conditions and
requirements that are discussed in detail in Islamic jurisprudence. One of the conditions
that Imamiyyah jurists have mentioned under the conditions of the exchanged items
(thaman and muthman) is the “ability to deliver the sold item (mabi’),” which is claimed to
be unanimously agreed upon (ijma‘). However, there are other pieces of evidence cited for
this condition, all of which have faced objections. Despite the presence of these evidences,
the claimed consensus seems to be evidential (madaraki) or, at the very least, potentially
evidential and therefore not fully reliable for inference. Thus, it is essential to thoroughly
examine the arguments presented by jurists for this condition to determine whether it
is a purely devotional condition that requires specific justification from the Shari’ah or
whether the evidences do not sufficiently support the claim and, if accepted, are merely
advisory (irshadi) in nature. Clarifying the basis of this condition plays a decisive role
in determining its place in the contract of sale and whether it pertains to the contracting
parties (mutamilin) or to the exchanged items (thaman and muthman).

Several articles have been written concerning the “ability to deliver the sold item.” In
some of these articles, the issue has been approached from a legal perspective, and in the
jurisprudential discussions, the evidences for this condition are not sufficiently addressed.
However, one article, “A Comparative Study of the Ability to Deliver the Price and the
Sold Item from the Perspectives of Imam Khomeini and Sheikh Ansari,” addresses the
issue from a jurisprudential perspective. The author of this article devotes more than half
of the research to the peripheral aspects of this condition, such as examining the quality of
delivery, the requirement of the ability to deliver, or the impediment of inability, among
other related issues. In the second half of the article, which deals with the evidences for
this condition, the author merely reports the arguments from the viewpoints of Sheikh
Ansari and Imam Khomeini without providing any analysis. While acknowledging the
research done, given that some of Imam Khomeini’s statements on this topic refer to the
words of other jurists, this study does not limit itself to the views of Sheikh Ansari and
Imam Khomeini. Rather, it takes a comprehensive approach by reviewing the opinions of
other jurists and considering other arguments that have been raised on the topic, which
are not addressed in the aforementioned article. Additionally, there is a critique of the
classification of the evidences in the mentioned article, which has been addressed in this
study. Furthermore, this research seeks to avoid repeating discussions already covered in
other articles to the greatest extent possible.
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Material and Methods
This research is fundamental, and the necessary information has been collected through
library methods. The data have been presented using a descriptive-analytical approach.

Results

In this study, by examining the primary rule, it is demonstrated that if neither the price
nor the item is taken by the seller or the buyer, this ownership has no value or validity
among rational individuals. Therefore, the validity of this condition in any transaction
is in accordance with the rule. In the exploration of the secondary rule, by critiquing and
reviewing the devotional reasons stated for this condition, such as: “consensus,” “the rule
of negating risk,” “do not sell what is not with you,” “irrationality,
of property,
benefiting both parties from the exchange,” and “lack of value,” the conclusion was reached

29 ¢

unlawful consumption

2 G 2 .

the necessity of delivering the two exchanged objects,” “the necessity of
that none of these arguments are complete and cannot substantiate the condition of “ability
to deliver.” Even if these arguments are accepted, they all direct back to the same primary
rule. Although Imam Khomeini (may Allah have mercy on him) raises objections to the
justification of this condition, he does not find any fault with the existence of the condition
itself. The results of this study show that the basis of this condition is the existence of the
same primary rule.

Conclusions

Upon examining the documentation regarding the condition of “the ability to deliver,” the
following results are obtained:

1. The primary rule dictates that both the seller and the buyer must possess the ability
to deliver the object of sale and the price; otherwise, in the eyes of custom and reason,
ownership holds no value and has no effect.

2. The claimed consensus on the necessity of this condition is either based on underlying
reasoning or, at least, potentially founded on such reasoning. Therefore, it cannot serve
as independent proof of the condition, and one must refer to the evidence underlying this
consensus.

3. None of the proposed authoritative arguments can serve as a basis for this condition, as
all of them are flawed.

4. The necessity of this condition can be substantiated by the same primary rule, rather than
by a secondary rule that would require specific authoritative evidence. Even if one accepts
such evidence, it would be advisory in nature, merely affirming the primary rule.

5. Given the reasoning behind this condition, “the ability to deliver” has no particular
characteristic, and the mere “acquisition of the object of sale and the price” is sufficient
for the validity of the transaction. Therefore, one cannot argue that this condition pertains
to the contracting parties simply because the ability belongs to the person; rather, as most
jurists have indicated, this condition pertains to the exchanged items themselves.

6. Based on evidence, the jurists’ intention in referring to this condition is the acquisition
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of the object of sale or the price by the buyer and seller. Although many jurists have
expressed this condition with the term “the ability to deliver,” the ability itself holds no
special characteristic, and the criterion is the acquisition of the object of sale or the price.
7. It might be suggested that the reason many jurists have described this condition as
“the ability to deliver” is because the primary duty to deliver the object of sale lies with
the seller, and the buyer or even a third party has no obligation in this regard (the same
reasoning applies to the delivery of the price). Hence, from this perspective, the term “the
ability to deliver” has been used.
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