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Contract with a suspensive condition is a contract whose efficacy,
based on what has been mentioned in it, is subordinated to a future
uncertain event. It is one of the commonly used legal acts. How-
ever, there is difference of opinion on its validity among jurispru-
dents; nevertheless, there is no doubt on validity of the testament
that depends upon death of the person. The principal question of
this study is: What is the difference between a contract with sus-
pensive condition and a testament?

To find an appropriate answer to the above question through a de-
scriptive-analytical method, we have reviewed details of contract
with a suspensive condition and compared and contrasted it with
testament. Findings indicate that despite similarities, there are
essential differences between the two. In essence, contract with
a suspensive condition is a type of contract but jurisprudents like
Imam Khomeini consider testament as a unilateral legal act. This
viewpoint is acceptable in terms of heirs when one of the parties
passes away. Moreover, there are sharp differences between the
two, such as withdrawal by will or force in testament, unlike the
contract with a suspensive condition, inherent suspension of the
object of consideration in testament as well as the source of the
suspensive obligation. This is because in contract with a suspen-
sive condition it is the will of the parties that matters while in
testament it is the rule of law and the nature of the testament that
count.
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Introduction and Statement of the Problem

Based on today’s requirements, lawyers do not have any doubts about the validity of contracts
with suspensive condition. The Iranian legislator has only implicitly accepted the contract with
suspensive condition in the Civil Code, but has kept silent about its conditions, effects and rules.
However, in general, the contingency clauses from the point of view of lawyers include: The
occurrence of an event in the future, the uncertainty of the fulfillment or the lack of fulfillment of
the condition in the future and related to the conditions of the settlement of the contract or non-
obligation. However, in jurisprudence, despite the invalidity of the contract with suspensive
condition, some jurisprudents have discussed some of its types in the form of condition of
definiteness. However, from the time of Sheikh Ansari, the jurisprudents distinguished between
suspension based on the creation and suspension based on the source. Thus, some considered
only the suspension based on creation valid, while some others considered the suspension only
based on the source valid. The jurisprudents use the example of the contract of the last will and
testament to prove the validity of the suspension. A last will and testament is a legal action that is
contingent upon death. The complex nature of the last will and testament and the inherent nature
of death have created many doubts among the lawyers and jurisprudents as to whether or not
a last will and testament is a contract with suspensive condition. Contemporary jurisprudents,
including Imam Khomeini, have also addressed both the contract with suspensive condition and
the nature of suspension in the last will and testament and its effects. The intellectual status
of Imam Khomeini in jurisprudence is very well known to everyone, and, the study of his
jurisprudential ideas can lead to new legal achievements. Therefore, comparing the difference
between a contract with suspensive condition and the last will and testament based on Imam
Khomeini’s approach can open new vistas in the discussion on suspension in law.

The main question of this research is as follows: Is a last will and testament considered a contract
with suspensive condition? What is the difference between a contract with suspensive condition
and a last will and testament? In order to answer these questions, in the first place, the legal
natures of these two legal actions, i.e., whether they are a contract or a unilateral legal action
are studied. Adopting a suitable approach regarding the nature of the last will and testament will
have different effects, the most important of which is the issue of contingent beneficiary, general
and specific, which we refer to in the last section of this research. Moreover, it will be helpful to
pay attention to the contingency clauses in the contract with suspensive condition and compare it
with the suspension until death in the last will and testament. Thus, the study of the possibility of
reversibility, the role of fixing a time for the contingency clauses and the source of the obligation
of the suspended is necessary.

Literature Review

The difference between suspension and last will and testament has not been studied independently,
but the studies about a contract with suspensive condition and the last will and testament have
been shortly and briefly discussed in the studies on the difference between these two types of
suspension. For example, Dr. Katouzian (2016) in his book “General Rules of Contracts” has
briefly mentioned the distinction between these two types of suspensive conditions. In addition,



3 Seyyed Mohammad Asadinejad & Masood Salarian; Contract with a Suspensive Condition ...

in the works written about Islamic jurisprudence, the suspension in conclusion of contract has
been studied separately. For example, Mohaghegh Damad and others (2018) have studied the
suspension in contract conclusion from the perspective of Islamic scholars and jurisprudence.
This research is a basic theoretical study. The necessary data was collected from books and other
primary sources. The research method in this study is descriptive- analytical and comparative.
In the descriptive stage, the data is collected and classified and then analyzed, and, ultimately,
the garnered data is compared with external sources of the study and the results of the research
are discussed.

Discussion and Conclusion

Later jurisprudents, unlike earlier jurisprudents, do not have any doubts about the validity of
contracts with suspensive condition. Thus, some jurisprudents only accept the validity of the
suspension based on the creation and some only accept the validity of the suspension based on the
source. Imam Khomeini belongs to the first group. However, some lawyers have also mentioned
the suspension of the effect. A last will and testament is one of the legal actions that has common
features with a contract with suspensive condition. In fact, there is a suspension based on death
in a last will and testament. Despite this, the last will and testament cannot be considered as a
complete contract with suspensive condition. This is because there are fundamental differences
between these two legal entities. The most important factor in these distinctions is the complex
nature of the last will and testament. While contracts and unilateral contracts are usually
concluded during the life of the parties, the status of the last will and testament arises after death.
In fact, the last will and testament is not merely a simple legal action, but is a framework in which
all legal actions take place and appear concretely in the form of a last will and testament.
Evidently, the legal nature of the contract with suspensive condition is a contract, but there is
a lot of disagreement among jurisprudents and lawyers on the legal nature of the last will and
testament. These differences are due to different traditions. These differences have also spilled
over to the Civil Code, and this Code has not made any specific provisions on issues such as
determining the legal nature of the last will and testament and its legal status in the event of the
death of the testator before that of the beneficiary. Imam Khomeini considers a last will and
testament, both possessory and contractual, as unilateral contract, and, like the famous viewpoint
of jurisprudents, considers the heirs of the beneficiaries as contingent beneficiaries. However,
in his opinion, a possessory will, left for certain individuals, is part of the cause of possession,
not its result.

Another difference is related to the source of obligation. While in the contract with suspensive
condition, the contingency clause depends on the resolve of the two parties, in the last will and
testament, the suspension based on the death is an integral part of the contract and has been
created according to the law or the nature of the legal action, and, therefore, agreement against
it is not possible. Moreover, a contract with suspensive condition becomes complete upon the
occurrence of a contingency clause, and it cannot be reversed to its previous state by a single
resolve. However, in a last will and testament, the testator has the right of reversal during his/her
lifetime. Even in the event that a presumptive death verdict is issued and then it becomes clear
that the testator is alive, the property given to the beneficiary is naturally returned to the testator.
Therefore, a forced reversal is also possible. In addition, unlike the contract with suspensive
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condition, which must take into account the resolve of the parties in the case of disagreements,
considering that a last will and testament is a mechanism for the realization of the wishes of the
testator after death, in all cases, including the issue of contingent beneficiary in the case of the
death of the testator before that of the beneficiary, the resolve of the testator should be examined,
not that of the parties.
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