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Article Info Abstract

One of the branches of the discussion on the enforcement of qisas
concerns the situation in which the wali al-dam is a minor. Jurists differ
over whether qisas may be enforced when the wali al-dam is underage.
Imam Khomeini belongs to the latter group, holding that if the wali
al-dam is a minor, enforcement should be deferred until the individual
reaches puberty and personally makes the appropriate decision. In this
context, an important question arises: should the convicted person be
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affirms the necessity of waiting until the juvenile wali al-dam attains
puberty; however, he rejects the imprisonment of the convicted person.
Only where necessity exists specifically when the remaining time until
puberty is short and there is a risk of the convicted person’s escape does
he consider detention permissible.
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Introduction

In Islamic criminal law, the enforcement of qisas becomes complex when the wali al-dam
(the heir entitled to retaliation) of the victim is a minor. In the Islamic Penal Code of 2013,
the legislator sought to fully protect the rights of the juvenile walt al-dam by granting them
the right to decide on qisas, reconciliation, or pardon, while also permitting a delay until the
attainment of puberty. Nevertheless, the wording of Article 354 of the Islamic Penal Code
is absolute and gives rise to important questions: Must the convicted person be imprisoned
until the juvenile wall al-dam reaches puberty? Is such imprisonment unconditional, or
is it subject to specific conditions? And if the convicted person is released, is the release
unconditional, or does it require certain guarantees?

These questions gain greater significance because if imprisonment until puberty is deemed
necessary and the waiting period is long, serious social and humanitarian problems may
arise. Focusing on Imam Khomeini’s viewpoint, this article examines the issue and seeks
to provide juristic and rational answers to these questions.

Literature Review

In previous studies, the issue of a juvenile walt al-dam has been addressed sporadically. Some

works such as the articles “A Reflection on Imprisonment Due to Delay in the Enforcement

of Qisas” (1999) and “Minority of the Heirs of Blood and the Enforcement of Qisas” (2001)

have examined various aspects of this topic, but they have largely focused on general and

cursory dimensions. The originality of the present article lies in two main aspects:
1. A precise clarification of Imam Khomeini’s view: In Tahrir al-Wasilah,
certain expressions are ambiguous and may give rise to differing interpretations
regarding Imam Khomeini’s position on the necessity of waiting until puberty or
the permissibility of enforcing qisas by the legal guardian. Therefore, examining
the text of Tahrir al-Wasilah and Imam Khomeini’s juridical responses (istifta’at)
is necessary to extract his explicit opinion.

2. Addressing the issue of imprisoning the convicted person: This topic has
received limited attention in previous research. It may be assumed that waiting until
the juvenile wall al-dam reaches puberty entails the permissibility of imprisoning
the convicted person; however, the present article demonstrates that Imam
Khomeini does not endorse such an interpretation and considers imprisonment
permissible only in limited and exceptional circumstances.

Research Methodology

This study employs a descriptive analytical method and is based on library sources. First,
various juristic opinions regarding the minority of the walf al-dam and the permissibility
or impermissibility of imprisoning the convicted person are collected and analyzed.
Subsequently, Imam Khomeini’s viewpoint is extracted and critically examined through
an analysis of Tahrir al-Wasilah and his istifta’at.
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Findings

1. Juristic Opinions on the Minority of the Wali al-Dam

Jurists have proposed four views in response to the question of whether, in the case of a
juvenile wali al-dam, enforcement of qisas should be postponed until puberty or whether
the legal guardian may enforce it:

a) Impermissibility of enforcing qisas by the guardian of a minor

This view, found in the works of Shaykh al-TtisT and Shahid al-Awwal, holds that qisas
must be deferred until the juvenile wali al-dam reaches puberty. Its evidentiary basis
includes the narration of Ishaq ibn ‘Ammar, the rationale of satisfying the emotional
grievance of the wall al-dam, and claims of consensus.

b) Permissibility of enforcing qisas by the guardian of a minor

Later jurists, such as ‘Allamah al-Hilli, Sahib al-Jawahir, and others, argue that the
guardianship of the legal guardian over the minor’s affairs is general; therefore, if it
serves the minor’s interest, the guardian may enforce qisas. They rely on the general
scope of guardianship and the necessity of protecting the minor’s rights.

¢) Impermissibility of qisas but permissibility of accepting blood money or
reconciliation
Some jurists, such as al-Khii'1, maintain that enforcing qisas by the guardian of a minor
is impermissible; however, if it serves the minor’s interest, accepting diyah (blood
money) or entering into reconciliation is permissible. This view is based on the lack
of evidence extending guardianship to qisas and on emphasizing the role of interest in
financial matters.
d) Permissibility of qisas and absolute pardon subject to interest
Some jurists, including ‘Allamah al-Hill1, emphasize interest and hold that the guardian
of a minor may even grant gratuitous pardon if it serves the minor’s interest.
2. Imprisonment of the Convicted Person Until the Puberty of the Juvenile Wali al-Dam
One of the main challenges in this issue concerns the status of the killer during the period
of delay until puberty.
a) Permissibility of imprisonment until puberty
Jurists such as Shaykh al-TastT and Shahid al-Thani believe that the killer should be
detained until the juvenile wali al-dam reaches puberty, as this both protects the minor’s
right and ensures the security of enforcing qisas. Some also consider imprisonment
permissible in cases where diyah is not paid.
b) Impermissibility of imprisonment
In contrast, another group of jurists, including Zuhart al-Hilli and Saymari, regard
imprisonment as an additional punishment lacking legal proof and contrary to the
presumption of innocence and the principle of “no harm” (1a darar). They argue that
long-term detention without a clear legal basis especially when it lasts for several years
constitutes injustice and harm.
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3. Imam Khomeini’s Viewpoint
The article separately examines Imam Khomeini’s opinion, emphasizing two main axes:

a) Enforcement of qisas by the guardian of a minor

In numerous juridical responses, Imam Khomeini considers waiting until the juvenile
wall al-dam reaches puberty to be the more cautious approach (ahwat), holding that
the final decision should be made by the walt al-dam after attaining puberty. During
this period, he does not grant the legal guardian the authority to enforce qisas or to
pardon, unless required by interest or the prevention of harm. He also maintains that
“interest” may include social, security, and political considerations; therefore, in certain
circumstances, enforcing qisas before puberty may be considered beneficial.

b) Imprisonment of the convicted person until puberty

In this regard, Imam Khomeini adopts a distinctive and innovative approach. He holds
that:

* The basic rule is the impermissibility of imprisonment.

* Imprisonment is permissible only when there is a fear of the convicted person’s escape
and the remaining period until puberty is short.

* Where there is no risk of escape, even if the waiting period is long, the killer should
remain free.

* [f there is a risk of escape, preventive measures such as bail or surety may be used, and
imprisonment becomes permissible only when the waiting period is short.

This view can be explained on the basis of principles such as the presumption of
innocence, the rule of no harm, the necessity of protecting the public treasury (bayt
al-mal), and the notion that imprisonment constitutes an additional form of punishment.

Conclusion

From the analysis of the discussions, the following conclusions may be drawn:

1. Jurists disagree on whether qisas must or must not be enforced by the guardian of a
minor; some require waiting until puberty, while others permit enforcement subject to the
observance of the minor’s interest.

2. There is also disagreement regarding the imprisonment of the convicted person; some
regard it as necessary and absolute, while others consider it an additional punishment
lacking legal justification.

3. Imam Khomeini adopts a distinctive and innovative position in this regard:

o He considers waiting until the juvenile wali al-dam reaches puberty to be the more
cautious approach, except in cases of interest or the prevention of harm.

o He regards imprisonment of the convicted person as impermissible in principle
and permits it only when two conditions are met simultaneously: “fear of escape” and
“shortness of the waiting period.”

0 Accordingly, the freedom of the convicted person during the waiting period until puberty
even if it is long is emphasized, and imprisonment is treated solely as an exception.
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4. Moreover, the legislator’s departure in Article 354 of the Islamic Penal Code of 2013
from Imam Khomeini’s view cannot be denied, as the legislator has granted decision-
making authority to the guardian of a minor alongside the right to wait until puberty.
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