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Abstract

Suspension (za ‘fig) in contracts is among the most challenging issues in Imamiyyah jurisprudence and civil law.
Despite the conceptual distinction between "suspension in insh@” (suspension in the act of creation/enactment)
and "suspension in munsha™ (suspension in the object/effect of creation), the precise criteria for its validity and
invalidity remain in need of fundamental scrutiny. Adopting an analytical -critical method and relying on
library_based sources— including the most significant jurisprudential and legal — theoretical texts, particularly
Imam Khomeini's Kit@ b al-Bay ‘ and the views of Shaykh Ansarl. this study aims to elucidate the theoretical
foundations of these two types of suspension and to establish the preferred position based on Imam Khomeini's

perspective.
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The findings indicate that Imam Khomeini adopts an approach divergent from that of Shaykh Ansarl, who regards
suspension in munsha’ as valid and suspension in inshd’ as impossible. From Imam Khomeini's viewpoint,
suspension in munsha’ necessarily entails an actual, unconditional transfer of ownership (famiik) concurrent with
a suspended ownership at a single moment — which, due to the co-existence of two contradictory ownerships in
one instant, is rationally impossible (muhd/). Moreover, a complete enactment (inshd’) that produces no effect in
the event of the condition's non — fulfillment constitutes a kind of contradiction in the very nature of insha’. In
contrast, Imam Khomeini considers suspension in nshd’ as feasible in the realm of legal construction (7‘#bdr) in
the form of a "preliminary agreement’ (fawd fiig-e mugaddamd i), whereby the parties may agree prospectively on
the future creation of a legal relationship without carrying out a final enactment. This type of suspension is
compatible with the conventional/ constructive (7‘#76d 1) nature of contracts and has the capacity to be recognized

as a legal institution within the contractual system.

The preferred position adopted in this research is the validity of suspension in 7nshG’ and the invalidity of
suspension in munsha’, as expounded by Imam Khomeini through a rational -jurisprudential (uSti - ‘agh)
approach grounded in the principle of the impossibility of the co-existence of contradictories (istihd /ah-ye
ijtima " -e nagidayn). This perspective can serve as a key to resolving many legal challenges concerning
conditional/suspended contracts and may provide a basis for revising the relevant provisions on contracts in the

Civil Code.
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1. Introduction

Suspension (z2 ‘fig) in contracts is among the most contentious issues in Imamiyyah jurisprudence and Iranian civil
law. Article 189 of the Iranian Civil Code defines a suspended contract as one “whose effect, according to its
creation (inshd’), is contingent upon another matter." However, this definition — due to its ambiguity in

distinguishing between "suspension in insh@” (suspension in the act of contractual creation) and "suspension
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in munsha™ (suspension in the legal effect/object of creation) — has not only failed to clarify the issue but has
further complicated it. In jurisprudence, these two types of suspension lead to entirely different legal outcomes:
one school, led by Shaykh Ansarl and his followers, regards suspension in munsha’ as valid and suspension

in insh@’ as impossible; the other, particularly Imam Khomeini, adopts a precisely opposite position, holding
suspension in insh@’ as valid and suspension in munsha’ as invalid. This fundamental disagreement has left the
legislator in a state of silence, effectively marginalizing the institution of suspended contracts in practice.
Therefore, the precise delineation of these two types of suspension and the identification of the rational and

jurisprudential foundations of Imam Khomeini's viewpoint constitute the primary objectives of this research.

2. Research Background

Prior to Shaykh Ansarl, the issue of suspension in contracts was generally dismissed as invalid based on the
requirement of "decisiveness' (jazm) in contract formation. Jurists such as ‘Allamah Hilll, Muhaqqiq Hill1, and
the author of Jawd hir considered unconditionality (zanjiz) a condition for contractual validity and deemed

suspended contracts void due to the absence of decisiveness.

The turning point came with Shaykh Ansarl's theory in Kitd b al-Makda sib, where he introduced, for the first time,
a conceptual distinction between 7nsha’ (the act of creating a contract) and munsha’ (the legal effect thereby
created). He concluded that suspension in 7nsh@’ is impossible — since an act of creation either occurs or does not,
and cannot be suspended — but that suspension in munsha’ is possible, because the legal effect can be made
conditional. This theory was further developed by later jurists, notably Ayatulléh Khu’T, who sought to justify

suspension in munsha’ through the notion of "absolute ownership" (mutlaq al-milkiyyah).

Imam Khomeini, in Kitd b al-Bay*, challenged this view. Drawing on the philosophical foundations of legal
constructions (7 ‘#7bAriyad?t) and usul al-figh methodology, he adopted a counter-position. Contemporary
scholarship includes works such as Suspension in Contracts (Hosseini Moqaddam), Condition and Suspension in
Contracts Muhaqqiq Damad), and articles like "Revisiting Suspension in Insha”" (Ghabooli Dorafshan) and "A
Critical- Analytical Reflection on Suspended Contracts” (Roushan & Karami). Asadinezhad and Safaei (2023)

have also compared Imam Khomeini's view with English law.

Nevertheless, significant research gaps remain: (1) Imam Khomeini's central rational argument — the impossibility

of the coexistence of an unconditional transfer of ownership and a suspended ownership at the same moment _ has



not been systematically analyzed; (2) the relationship between the realm of legal constructions (/‘tzbdriyd 0 in
Imam Khomeini's thought and the principle of the impossibility of a temporal gap between cause and effect has not
been adequately explained; (3) "preliminary agreement” (tawd fug-e mugaddamd ) as an alternative institution to
suspension in munsha’ has not been clearly introduced in prior research; and (4) the Iranian Civil Code has
neglected this distinction, with this ambiguity stemming from shortcomings in previous juridical -legal
scholarship. The present article, employing an analytical -critical approach and focusing on Imam

Khomeini's Kitd b al-Bay ", seeks to fill these gaps.

3. Research Methodology

This research adopts an analytical-critical method and relies on library-based sources, including primary
jurisprudential, usull (legal-theoretical), and legal texts. The data are mainly drawn from first-hand Imamiyyah

jurisprudential sources, particularly:

e Imam Khomeini's a/-Bay" (as recorded in Ghadiri's lectures),
e Shaykh Ansarl's a/-Makasib,

e Ayatullah Khu'1's Misbdh al-Figa hah,

e Akhund Khurasanl's Kifl yat al-USil/,

e Subhanli's Tahdhib al-Usti/ (comprising lectures of Imam Khomeini).
The analytical framework consists of two complementary approaches:

e Rational analysis (tah/i/-¢ ‘agil), based on the principle of the impossibility of the coexistence of
contradictories (istthd lah-ye ijtima‘-e nagidayn) and the impossibility of a temporal gap between cause
(sabab) and effect (musabbab),

e Usull analysis (tah/i/-e ust @), based on the debate concerning "whether a condition reverts to the form

(hay’ah) or to the substance (mmdddah)" in conditional obligations (wd jib-e mashrut).

Furthermore, the views of contemporary Iranian legal scholars-including Katouzian, Jafari Langarudi, Shahidi,
and Qasimzadeh-are employed to contextualize the jurisprudential foundations within the Iranian legal system.
The comparative-critical approach juxtaposes Imam Khomeini's and Shaykh Ansarl's views, aiming to present

and evaluate their rational and uSUlI arguments with clarity.



4. Findings
The findings are summarized in several key areas:

A) Regarding Suspension in Inshd’ (Act of Creation):

Imam Khomeini, by affirming the possibility of suspension in 7zs4d’, maintains that what occurs as a suspended
creation is a "preliminary agreement” (tawd fug-e mugaddamad) between the parties-an agreement that is not
itself a final contract but, upon fulfillment of the condition (mu ‘allag ‘alayh), transforms into a complete, legally
effective contract without the need for a new offer and acceptance. This view is grounded in the distinction
between the natural world ( ‘@/am-e takwin) and the world of legal constructions ( ‘@/am-e 1‘tibdr): in the natural
world, suspended creation is impossible, but in the world of legal construction-the realm of juridical creation-
such a practice is not only possible but also necessary to meet the transactional needs of society. Additionally,
relying on the usull debate of whether a condition reverts to the form (4ay’ah) or to the substance (1124 ddah),
Imam Khomeini demonstrates that a condition can pertain to the act of creation itself (4ay’ah), not merely to its
substance, and that the act of creation does not materialize until the condition is fulfilled. This closely parallels the

structure of conditional obligations (wd jib-e mashrut).

B) Regarding Suspension in Munsha’ (Legal Effect):

Imam Khomeini advances three principal arguments to establish the invalidity of suspension in munsha’:

1. Coexistence of contradictory ownerships: In suspension in munsha’, the creation (insh@’) occurs
unconditionally (i.e., a present transfer of ownership), while ownership itself is made conditional. This
entails, at a single moment, both a present transfer of ownership and a suspended ownership—which are
contradictory and cannot coexist, as the conjunction of contradictories is rationally impossible.

2. Complete creation without an object/effect: In suspension in munsha’, a complete act of creation is said
to have occurred, yet the legal effect (munsha’) is absent. This contradicts the very nature of insha’,
which is defined as the creation of a legal effect. An act of creation without an object (insha’-e bi-
mudallal) is conceptually vacuous.

3. Impossibility of a gap between cause and effect: If a contract (as cause, sabab) is created, its legal effect
(as effect, musabbab) must arise immediately. Any temporal or conceptual gap between cause and effect-
whether in the natural world or in the realm of legal construction-is unacceptable under rational and

customary principles.



C) Critique of Shaykh Ansarl's View:

Shaykh Ansarl, invoking the concept of "absolute ownership” (mutlaq al-milkiyyah), sought to justify suspension
in munsha’. However, this distinction between "shar ‘T effect” and "absolute ownership" is, in Imam Khomeini's
view-and from a logical-legal perspective-unsupported: if ownership has been transferred, the contract is
complete; if not, no contract has come into existence. Moreover, Shaykh Ansarl, in response to the objection
concerning the gap between cause and effect, appeals to the distinction between the natural world and the world of
legal construction. Yet this argument appears inconsistent: in suspension in insh@ -which he declares impossible-
he invokes the rules of the natural world, while in suspension in munsha’-which he seeks to validate-he appeals to
the world of legal construction. This inconsistency, according to Imam Khomeini and the present research, is

critically vulnerable.

5. Conclusion

Based on the findings of this research, the preferred position is as follows:

1. Suspension in insh@’ is valid. The parties may, through a "preliminary agreement," establish the basis for
a contract that, upon fulfillment of the condition, transforms into a complete and enforceable contract
without the need for further action. This institution, being compatible with the constructive nature of
contracts, addresses the complex transactional needs of modern society. The legislator could, drawing on
this theory, revise the relevant provisions of the Civil Code.

2. Suspension in munsha’ is invalid. Its acceptance entails the contradictory coexistence of an unconditional
transfer of ownership and a conditional ownership at a single time, as well as a complete act of creation
devoid of effect-both of which are incompatible with rational principles and the nature of 7nshd’.

3. Revision of the Civil Code is necessary. Article 189 of the Iranian Civil Code, with its incomplete
definition of suspended contracts, effectively refers only to suspension in munsha’, leaving suspension
in insh@’ unaddressed. It is proposed that the legislator, drawing on Imam Khomeini's perspective,
explicitly recognize the validity of suspension in inshd” as an independent institution and delineate its
conditions — including the possibility of the condition’s occurrence, its definiteness, and its compatibility
with public order.

4. The distinction between the natural world and the world of legal construction is the key to resolving the

issue. Imam Khomeini, by employing this philosophical distinction, has provided a rational and effective



solution for suspension in contracts — one that is both consistent with Imamiyyah jurisprudential

principles and responsive to the demands of modern contract law.

Ultimately, this research demonstrates that suspension in inshd’ is not only free from rational objections but can
also serve as a useful and necessary institution in the legal system of contracts. Imam Khomeini's uSuli-rational
approach, grounded in the principle of the impossibility of the coexistence of contradictories and a precise analysis
of the reversion of conditions to form (4ay’ah), offers a robust framework for redefining suspended contracts in

Iranian jurisprudence and law.
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