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Article Info Abstract

This article examines the possibility of considering “rights” as the
subject matter (mabi‘) in a contract of sale (bay"). Despite Article 338
of the Iranian Civil Code defining bay" as “the transfer of a tangible
object (‘ayn) for a known consideration,” which is derived from the
predominant view of Imamiyyah jurists, modern life demands and
the development of intangible rights (such as goodwill, copyright,
and shares) necessitate a re-evaluation of this definition. Using a
Published online: July 21,2025 descriptive-analytical method and examining jurisprudential and
Keywords: legal arguments, the article demonstrates that the classical juristic
Tangible objects (A'yan), Sale of rights (Bay" | view limiting the subject matter of sale to “tangible objects” faces
al-Haqq), Rights (Haqq), Customary practices | significant challenges. It is argued that bay‘ is an “approved matter”
of rational individuals (‘Urf-i ‘uqala’), Subject | (amr-e emda 1) and subject to customary practices (‘urf-i ‘uqala’), with
matter of sale (Mabr"). no explicit restriction in the Qur’an or Sunnah requiring the subject
matter to be a tangible object. In this context, the pioneering view of
Imam Khomeini, who, relying on the customary nature of bay‘ and
the exchange of “entitlements” (whether ownership or rights), validates
the sale of rights, is elaborated as the preferred opinion. In positive
law, although some jurists rely on the literal wording of Article 338,
the enactment of subsequent specific laws (such as stock market and
goodwill regulations) and the principle of permissibility (ibahah)
allow for a broader interpretation. Consequently, the article refutes the
claim of consensus (ijma‘) and critiques the arguments of opponents,
accepting the validity of the sale of rights and proposing that the term
“tangible object” (‘ayn) in Article 338 of the Civil Code be replaced
*Corresponding author: with “property” (mal) to align with evolving customs and societal
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Introduction

As a social being, humans have diverse needs that compel them to accept laws while living
in society. These laws not only guarantee social order but also serve as a foundation to
protect individuals against potential abuses. Among the numerous contracts that humans
deal with throughout their lives, the “contract of sale” (‘aqd al-bay‘) holds a special
status; to the extent that many general rules of contracts have been formed considering
the importance of this specific contract. Human needs are dynamic phenomena that
transform over time. What was of little importance or even non-existent in one era may
become vital in another. In this regard, rapid technological advancements and social
developments have brought greater prominence to a concept known as the “sale of a right”
(bay" al-haqq). Instances such as the buying and selling of water, electricity, and gas utility
connections, internet subscriptions, business goodwill (Sarghofli), company shares, or
even “timesharing” are recognized as sales (bay‘) in societal custom (al-‘urf). However,
Article 338 of the Iranian Civil Code, inspired by the opinions of jurists (al-fugaha’),
considers sale to encompass only “tangible objects” (al-a‘yan). Among Imamiyyah jurists
(fugaha’ al-Imamiyyah), most early scholars emphasized that the subject matter of sale
(al-mabi‘) must be a tangible object, with some even claiming a consensus (ijma‘) on
this matter. However, Imam Khomeini, as one of the later jurists opposed this view and
presented novel arguments, which have found supporters among contemporary jurists. In
the field of law, this issue is also disputed, and legal scholars, citing various reasons, have
put forward different opinions.

This article strives to provide a precise analysis of this challenge by examining
jurisprudential and legal opinions, and ultimately, to explain the preferred viewpoint
based on substantiated evidence. It is worth mentioning that many legal scholars have
not addressed this issue independently; therefore, this research constitutes a step towards
filling this gap.

Research Method

In the present research, a descriptive-analytical method has been employed. The authors,
through the deep study and examination of related jurisprudential and legal sources,
including books and articles, and through the profound analysis of the opinions and
approaches of jurists and legal doctrine, have explained the concepts and theoretical
foundations of the subject. While elaborating on the different approaches related to the
discussed topics, they have used a deductive method (al-tariqah al-istinbatiyyah) to extract
results and present suitable solutions regarding the discussed problem.

Findings

The disagreement among jurists (al-fuqaha’) also exists among legal scholars
(al-huquqiyytn). The disagreement between these groups stems from the apparent
wording of Article 338 of the Civil Code. Some, citing the enactment of specific laws
subsequent to the Civil Code-such as stock market laws, articles of the Commercial
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Code, and the Amending Bill for Joint-Stock Companies, etc.-have claimed the implicit
abrogation (al-naskh al-dimnT) of Article 338 of the Civil Code. It seems the claim of
abrogation (al-naskh) is not acceptable; however, one can claim specification (al-takhsTs)
regarding the subsequent laws. Nevertheless, based on arguments including the principle of
permissibility (asl al-ibahah), the lack of restriction in legal texts for the sale of rights (bay"
al-haqq), the acceptance of instances of the sale of rights in laws, and due to the existing
disagreement, according to Article 167 of the Constitution-which refers to jurisprudential
sources-and due to the emergence of new issues such as timeshare sales, we should refer to
the opinion of contemporary jurists, including Imam [Khomeini] and others who share his
view, who have accepted the sale of rights because sale is a customary matter (amr ‘urfT).

Conclusion

Property (al-mal) in its definition includes financial rights (al-huqiq al-maliyyah) as well,
and property is not exclusive to tangible objects (al-a‘yan); rather, it encompasses both
material and non-material assets. This definition highlights the increasing importance of
non-material matters in human life due to the existence of things like water, electricity,
gas, telephone, and internet subscriptions; timesharing or al-bay® al-zamani; intellectual
property (al-milkiyyah al-fikriyyah); business goodwill; the sale of shares; and stock
market trading. God Almighty, in the noble verse “Allah has permitted sale” (ahalla Allah
al-bay "), has not limited sale to tangible objects. Sale is an approved matter (amr imda’1)
in Islam, not an originally established religious reality (haqiqah shar‘iyyah ta’sisiyyah).
Jurists disagree regarding the permissibility of a right (al-haqq) being the subject matter
of a sale (mabi'), and this disagreement stems from the definition provided for sale. The
primary cause of this disagreement between early and later jurists originates from the
evolving customary practice of rational individuals (‘urf al-‘uqala’) regarding the subject
matter of sale over time.

We propose to the legislator to amend the word “tangible object” (‘ayn) in Article 338 of
the Civil Code to the word “property” (mal).
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