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Abstract

The punishment for muharabah (waging war against God), as one of the Islamic hudud, is
stipulated in Article 282 of the Islamic Penal Code (IPC) in four forms: execution,
crucifixion, cross-amputation of limbs, and exile. According to Article 283, the choice of any
one of these is left to the discretion of the judge. This article aims to explain and evaluate the
jurisprudential foundations of the aforementioned legal article by conducting a comparative
analysis of the two existing theories in Imami jurisprudence: the theory of 'absolute judicial
discretion' (takhyr) and the theory of 'gradation based on proportionality' (tartib). Despite the
explicit provision in the IPC of 2013 granting the judge broad discretion in selecting one of
the four punishments, this study, using an analytical-inferential method and relying on Imami
jurisprudential sources, critiques the challenges arising from an extensive interpretation of
Verse 33 of Surah Al-Ma'idah. By adopting the perspective of Imam Khomeini in Tahrir al-
Wasilah, it presents the alternative theory of 'gradation' as a reasonable and logical proposal.
According to this theory, applying any of the mentioned punishments is contingent upon their
qualitative and quantitative proportionality with the type and severity of the muharib's
criminal conduct. By arguing based on key jurisprudential principles such as the principle of
justice, the principle of la darar (no harm), and the principle of dar' al-hudud bil-shubuhat
(averting hudud punishments due to doubts), the author demonstrates that the theory of
gradation not only possesses a stronger inferential foundation in terms of jurisprudential
methodology but is also fully consistent with the criteria of modern criminal law, including
the principle of proportionality between crime and punishment. In conclusion, it is argued
that legislative reform aimed at replacing the theory of discretion with the theory of gradation
is an undeniable necessity for realizing criminal justice and is in accordance with the
standards of Imami jurisprudence.

Keywords: Muharabah, Theory of Gradation (Tartib), Theory of Discretion (Takhyir), Imam
Khomeini, Islamic Penal Code.

Introduction

The punishment for muharabah (armed insurrection against public security), as one of the
Islamic hudud offenses, is stipulated in Articles 282 and 283 of Iran's Islamic Penal Code
(IPC, 2013) in four forms: execution, crucifixion, cross-amputation of limbs, and exile.
Under Article 283, the selection of any one of these punishments is left entirely to the judge's
discretion. This legislative approach rests on the jurisprudential theory of "absolute judicial
discretion" (takhyir), yet it confronts two significant challenges: first, the relevant narrations
and jurisprudential evidence pertaining to the punishment of the muharib are contradictory
and do not unambiguously support unrestricted discretion; second, the absence of a clear
criterion risks producing contradictory rulings for similar offenses, undermining public trust
in the judiciary and compromising criminal justice.

Research Background

Research on the punishment of muharabah has deep roots in classical Imami jurisprudential
literature, where the subject has traditionally been addressed under the chapter of Kitab al-
Hudud. Classical jurists such as Shaykh Tusi, Muhaqqiq Hilli, Allamah Hilli, and Shahid
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Thani addressed the four prescribed punishments and debated the nature of the judge's
authority in selecting among them, with the majority endorsing the discretion theory. Among
contemporary scholars, some studies have focused on the conceptual definition of muharabah
and its relationship to ifsad f1 al-ard (corruption on earth), while others have examined the
applicability of muharabah to terrorism and organized crime. However, the predominant
focus of these works has been definitional rather than penological, leaving the theory of
gradation largely unexamined as an independent subject of analysis. In the legal literature,
several articles have addressed the problems arising from Article 283 of the IPC and the risks
of unrestricted judicial discretion, yet the specific jurisprudential arguments advanced in the
present study — grounded in the principles of justice, no harm, and averting hudud through
doubt — have not been previously assembled in this form, and certain argumentative lines
may be regarded as original contributions of this research.

Research Method
This study employs an analytical-inferential methodology. Data were gathered from primary
Imami jurisprudential sources — including Imam Khomeini's Tahrir al-Wasilah, Najafi's

Jawahir al-Kalam, and Muhaqqiq Hilli's Sharayi' al-Islam — alongside Qur'anic and hadith
texts and contemporary legal scholarship. The two competing theories of discretion (takhyir)
and gradation (tartib) were subjected to comparative jurisprudential analysis. The theory of
gradation was subsequently evaluated against three foundational jurisprudential principles —
the principle of justice (qa'idat al-'adalah), the principle of no harm (qa'idat 1a darar), and the
principle of averting hudud through doubt (qa'idat dar' al-hudud bil-shubuhat). The findings
were further assessed for consistency with modern criminal law principles, particularly the
principle of proportionality between offense and punishment.

Findings

Finding 1: Comparative Analysis of the Two Theories

Proponents of the discretion theory rely primarily on the apparent meaning of Qur'an 5:33,
where the four punishments are listed with the Arabic conjunction "aw" (or), which
classically denotes a choice. Proponents of the gradation theory argue that "aw" in this
context signifies differentiation rather than unrestricted selection. Imam Khomeini, in Tahrir
al-Wasilah, states that while the stronger opinion is takhyir, it is "not improbable that it is
better for the judge to consider the nature of the crime and select the proportionate
punishment" — characterizing this as the "preferable view." Accordingly: execution or
crucifixion is most appropriate when the muharib has committed murder; cross-amputation is
the priority when armed robbery or plunder has occurred; and exile is most fitting when the
offense consisted solely in causing public fear through brandishing weapons.

Finding 2: The Principle of Justice and Proportionality

Classical and contemporary jurists alike affirm that justice is among the most fundamental
principles of Islamic jurisprudence. The application of absolute discretion could result in a
sentence of execution for an individual who merely caused fear without committing murder
or theft — a plainly disproportionate outcome that contravenes both the jurisprudential
principle of justice and the modern criminal law principle of proportionality between offense
and punishment. The theory of gradation, by grounding punishment in the type of criminal
conduct, upholds this foundational principle and simultaneously promotes consistency and
non-discrimination in judicial practice.

Finding 3: The Principle of No Harm (La Darar)

The principle of 1a darar wa 1a dirar — which Imam Khomeini interprets as prohibiting any
unjustified harm or hardship — has direct bearing on the punishment of muharabah.
Unrestricted judicial discretion may result in the imposition of a punishment grossly
disproportionate to the offense, constituting an unnecessary and unjustifiable harm. The
theory of gradation prevents such excess by requiring that each punishment correspond



strictly to the type of offense, thereby protecting both individual rights and the psychological
and social security of the community.

Finding 4: The Principle of Averting Hudud Through Doubt (Dar' al-Hudud)

The principle of dar' al-hudud bil-shubuhat mandates that in cases of doubt or ambiguity
regarding the applicability of a hadd punishment, the severer penalty should not be imposed.
Imam Khomeini holds that hadd penalties are averted by any claim that may plausibly
constitute a doubt. The theory of gradation, by precisely classifying offenses and matching
each with its corresponding punishment, eliminates such ambiguities and ensures that no
hadd is applied beyond what has been actually established, thereby preventing judicial
injustice.

Finding 5: Structural Implications of the Gradation Theory

Beyond constraining judicial discretion, the theory of gradation resolves significant structural
ambiguities in the law of muharabah — including the determination of punishments for
accessories, attempted muharabah, and co-perpetrators. The discretion theory, lacking any
principled gradation of criminal conduct, creates serious difficulties in these cases. The
gradation theory, by recognizing varying degrees of muharabah based on the nature and
social impact of the criminal act, enables a coherent distinction between principals,
accomplices, accessories, and preparatory acts, making the application of the most severe
punishments defensible only in cases of fully realized muharabah with maximal social harm.
Conclusion

The jurisprudential analysis conducted in this study demonstrates that the theory of gradation
rests on a stronger inferential foundation than the theory of absolute discretion, and is more
defensible both in terms of jurisprudential methodology and modern criminal law principles.
Imam Khomeini's framework — which links the severity of punishment to the nature of the
criminal act — simultaneously achieves three critical objectives: ensuring individual and
social justice, producing coherent and consistent judicial practice, and bridging classical
Islamic jurisprudence with contemporary criminal law standards. Legislative reform of
Article 283 of the IPC, replacing absolute discretion with the theory of gradation, is an
indispensable necessity for the realization of criminal justice in accordance with the standards
of Imami jurisprudence. This study specifically recommends that the legislature, drawing
upon Imam Khomeini's position in Tahrir al-Wasilah, enact an explicit statutory criterion
requiring that the selection of punishment for muharabah be proportionate to the nature of the
criminal conduct, thereby securing uniform judicial practice, reinforcing the legitimacy of the
legal system, and strengthening public confidence in the law.
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